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() ESSENTIALIZING A FIXED NOTION OF HOMOSEXUAL IDENTIY
BY CODIFYING IT IN CIVIL RIGHTS LAW RISKS NAZI-STYLE

GENOCIDE Unul quite_recenty, nongay nistonans have overtnoked that the Nazs
ncluded gavs and lestrans among those 1o | be purged from society in the
Lehring, Professor of Government Smith College, 1997 st apocalvpiic use of 1dentity pofitics by the modem state—the Holocaust.
- . B - xnd while many today, even.in the gay and lesbian community, remain con-
(Gary, Plavin With Fu’e, ed by Phelan’ p- 192 193) vinced that “it cant happen here,”. :ic polinical success of candidates like Pat
X . Buchanan and David Duke and _of titiauves like those passed in Colora

Hin 1951, wrting in the Orngmns of Totalitaramsm, political theonst Hannah SRould give us all pause.
Arendt documented the rive_of racism directed at Jews in mineteenth-century The dilemma of a gav equal_nghts movement is that i accepong the
Europe. Integral to this - - 1wm was the dentncation of Jews as a “race, 35 Zesentahzagon of persanal identitv. they aiso accept the infentor stajus_that
h nc_ngt_cmscrgu_a_i_/b_qr_n_osex_\ﬂljl_cho_mmv. The

those hom to a cenam inesvapable idenoity. She writes. <his identity assigns them i ¢
kit Ahen iy X
Tact_that Shey scek_state_protection is evidence of their present social and
A« far < the Jews were concerned. the transiormation of the “came’” of ~ohneal mfenonry however uniust the discnminaton they face. But in the
Judarsm o the tastmonabte “vice” of Jewishness was dangerous in the ‘""S&‘e for equ,I nghts, equality 15 defined bv_the supenot ganncmc
! extreme. Jews had been abie to escape from judarsm nto Jonversion: dichotomy: m short, cquanty_means_-sameness.” Gays and lesbians must
from lewishness there was . Y - - - il s
ram Jewichnes there was no escape. A cnme, moreover, |3 Mt with «truggle and fight to gain access to the same nghts held Bv heterosexuals.
F’lﬂ!\'hl’“tf‘(i 3 vige C<3n ~nly me axtorminated. T‘ﬂe nremrenanon given — T = pur—————
: They must take thetr demands to the stare. seeking defimtion ang protection

av cociety to the fact of fewish irth ana the role piaved by Jews in the B

irame work ot social hie are inumatelv connected with the catastropmc and. aiter a long, orten itter struggle. they, no doubt, wtilmw:
-me formal nghts that the state provides tof neterosexuals.
~The Janger of thus drive to conform, this_equal_nghts agenda, 1s _that
 adversely affects our desire to combine “what_we _regard_as the begter

thoroughness with . B . -

N h:md - :::. :::cn zn: Seminc devices could be put to work. The parts of (he altemative; we want equaiity without its compelling us to accept
- 1118 - - — - . h ' - - — M

nsm had ts ronts 1n these soaal conditions. ..~ wdentity; but also difference without its degenerating_into_supenonty and

lenonty. ! Bv simply demanding the same nghts_as heterosexuais, in
Y ply derl ng the sam

. . . = e —
Arendt was one who realized the same rransformanon was requesting integranon nto the socral nstitutions of marnage and lfamiy,
taking place n g Integ ’

I:”he arena uf.sexuahty. arguing that “the ‘vice' of Jewishness and the “vice’ of ~ thING 13 done ta change the process by which difference was constructed
nmnsexgahry . bccarr!c verv much alike mdeed.”™ The medgicai transfor-  ™.the first place, leaving 1ntact the cuitural and social nstitutions which pro-
mation of cnminal acts of sodomy o sexual vice and identitres parallels the  duce “sthemess.~ Within the cqual nghts ethos, the goal becomes mtegra-

rranstormanon descnibed  bv Arendt. Replacing the terms “fudaism™ and ~ 1'® with that which we do not have. Demands for change become pleas for
i he prvileges neid by the Jichotomous -setf” from which we

%ewn:ne.ss with “sodomy” ind *homosexuai” in the guote apove makes sion to t
a — : seeUCT A = -
lear the danger of this paraile} transformation to all sexuai minontres togay. *gxgm_us_:@gc__a_rlrﬁe process of “atnemess__:zeation.

( ) CODIFICATION OF IDENTITY ONLY INCREASES STEREOTYPES
AND SUBORDINATION

[ Y

Schacter. Prof. of Law Univ. of Wisconsin. 1997
\-Amkdlibaalugmnmtagﬁnstidmdwptxﬁculnityismmitmw' eauaﬁ%bxsum‘ lg-and
masking human individuality in broad CRIERO B3, 1 OUragIng gO ypes. Here the
cIalmyis thathdent 2 3 at equali
understood, should
val orientation i

uman T

society” (pp. 149, . it an cssay reflecung on the wur accompanied publication of his
ook, Sullivan nidiculed peopie who expressly claim their identitics, derisively calling *azzas” those who
began d)eirqmﬁmwhimbysdf-idunifying *a3 3" member of a particular group. 055

Along similar fines, liberal identi i that ident jes ideas about that
are at odds with the goal of icati ‘dased pretudices. The phenomenon of “epistemological
piuralism.'mwnigl' asaﬁ%;}_ﬂ %Wmmﬂgmof&hewoﬁd.ﬁaspeenm

po!
especially atractive target for many liberai skeptics. For ilkinson has
jes based jc bac amonnt to "~ an inaccessible racial expenence” n57 that can
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I BY TMPOSING THE FORCE OF THE STATE BEHIND A
- PARTICULAR DEFINITION OF IDENTITY, CIVIL RIGHTS LAWS

REINFORCE INEQUALITY

Schacter. Prof. of Law Univ. of Wisconsin. 1997
(Jane. 110 Harv. L. Rev. 684. p. Lexis) B
Th thout a more particularized, complex, and fluid mechanism for defining and describing ideatity.
exxsslx{mng\:‘aleg:nﬁ will :‘;uble 10 captare the forms and dimensions of subordination that equality law
should pursue. Thus, the law can reinforce existng incqualities among groups and subgroups because, as

Martha Minow has argued. the use of singular conceps of identity can obscmmepmnplexjtyoflived
experiences while imposing the force of the state behind the seiected nodon of identity.” n&4 |

L\ ( ) CODIFYING STATIC NOTION OF HOMOSEXUALITY V1A CIVIL
RIGHTS LAW INCREASES SUBJUGATION

Currah. Prof. Political Science Brooklyn College. 1997
{Paisley. 48 Hastings L.J. 1363. p. Lexis)

Pa—

solitical claims uitimately fail to

ice is to be found. Accompanying
dismussal of idengty- poliacs onment of the state as "the site of privileged political
action.” nS Instead, "cultural contestations” have become the locus of effective political interventon. 'f_i
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